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What Does the Launch of .XXX  
Mean for Your Brand? 
 
 
As the September 2011 launch of the .XXX domain extension draws near, concerned trademark owners 
are exploring ways to shield their brands from this controversial top-level domain name (“TLD”), designed 
specifically to house sexually explicit websites operated by the adult entertainment industry. In response, 
ICM Registry, the registry charged with operating the TLD by the Internet Corporation for Assigned 
Names and Numbers ("ICANN"), has announced several protective measures that may offer at least 
some comfort to trademark owners who view the .XXX TLD as a prime target for trademark infringers and 
cybersquatters. 

Most notably, ICM Registry will offer owners and licensees of federally registered trademarks the 
opportunity to preemptively block registration of .XXX domain names containing their trademarks. For 
thirty (30) days, commencing on September 7, 2011, trademark owners can file "opt-out" applications to 
remove their trademarks from the available pool of .XXX domain names. The opt-out fee, set by individual 
registrars, is expected to be a one-time charge of around $300 USD, which will cover the 10-year contract 
term between ICM Registry and ICANN, and possibly much longer. Importantly however, only the exact 
literal elements of a registered trademark will be blocked, meaning variations, abbreviations and 
misspellings of trademarks will still be available for registration. 

Trademark owners seeking to block variations of their trademarks, will have the opportunity to 
“defensively” register .XXX domain names once registration opens to the general public. Under the 
current launch plan, general registration is set to open on December 6, 2011, following a ten-day period 
reserved for members of the adult entertainment industry. For most trademark owners, defensive domain 
name registration is a familiar tool for preventing or at least reducing the instances of cybersquatting. With 
the cost of .com and .net registrations hovering around $10, defensive registration is generally less 
expensive than the cost of having to reactively recover domain names from cybersquatters. However, in 
the case of .XXX domain names, we expect annual registration fees to be substantial, with some 
registrars quoting $225 USD per domain name, per year. Thus, the practice of defensively registering 
.XXX domain names is probably impractical for most trademark owners.   

Given the narrow scope of protection afforded through "opt-out" procedures and the impracticality of 
defensive domain name registration, the launch of the .XXX TLD has led to mounting concerns among 
trademark owners. While such concerns are certainly not misplaced, it is unlikely that this new TLD will 
foster the rampant cybersquatting we have come to associate with .com and .net domain names. 
Significantly, only authenticated members of the adult entertainment industry will be able to attach .XXX 
domain names to active website content, while non-members will be restricted to non-resolving domains. 
Thus, in addition to being cost-prohibitive, registering .XXX domain names should prove to be an 
ineffective mechanism for cybersquatters and trademark infringers with no legitimate business purpose 
who are only seeking to capitalize on the goodwill associated with well-known brands.   

Further, ICM Registry has announced plans to implement more aggressive regulatory measures for .XXX 
domain names, for example, creating a 48-hour take-down procedure and frequently scanning websites 
for unauthorized content. These measures will supplement more traditional avenues of relief available to 
trademark owners, namely, UDRP proceedings and federal cybersquatting actions. 

In short, while trademark owners should remain diligent in their Internet enforcement efforts, the launch of 
the .XXX TLD should not give rise to exorbitant enforcement costs. In most cases, trademark owners will 
be able to effectively protect their trademark rights by filing opt-out applications for their core brands and 
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closely monitoring new .XXX domain name registrations through a reputable trademark watch service. 
That said, it is important to remember that the current policies and procedures related to the .XXX TLD 
are still a work in progress and may change prior to the September launch. Thus, trademark owners 
should work closely with intellectual property counsel to develop a tailored strategy for protecting their 
trademark rights in this emergent domain. 

If you are interested in receiving more information about the launch of the .XXX TLD or need assistance 
in preparing opt-out applications, you may contact an attorney in Brownstein Hyatt Farber Scheck's 
Intellectual Property & Technology group. 
 
 
 

This document is intended to provide you with general information about the launch of the .XXX domain. The 
contents of this document are not intended to provide specific legal advice. If you have any questions about 
the contents of this document or if you need legal advice as to an issue, please contact the attorney listed 
below or your regular Brownstein Hyatt Farber Schreck, LLP attorney. This communication may be considered 
advertising in some jurisdictions.  
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